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Dear Commissioners:

On behalf of our client Republican Super PAC (“RSPAC"), we comment on the two draft
advisory opinions (“AOs”) in response to advisory opinion request 2011-12 (the “AOR") by
Majority PAC and House Majority PAC (collectively, the “Democratic PACs”).

Original Draft A took a simplistic approach to the AOR, largely ignoring the fact that there
is a controlling line of cases—showing that the independence of independent cxpenditure
communications breaks the link of cognizable benefit o candidates and resultant quid-pro-quo
corruption risk—that controls the present analysis. And it failed to deal with the many nuances
that should be addressed in a comprehensiva analysis. For example, Originat Draft A failed to
recognize that solicitations statutorily proscribed in e “covered official’s” official capacity may
be undertaken in their individual capacities and covered officials may vigorously, robustly
“endorse” political committees without even raising a “solicitation” issue. And a full analysis
would discuss why coordination is not at issue here. These topics are addressed herein and
should be discussed in any AO that is issued.

Revised Draft A, however, comes ta the right conclusion that candidates and political party
officials, in their official capacities, may solicit contributions to a Super PAC (an independent-
expenditures-only PAC or “IE-PAC"™), but erroncously requires a disclaimer limiting the
solicitation to $5,000 from individuals only.
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Draft B, though succinct, reaches the right conclusion overall, providing an analysis similar
to that included Lerein.

Prior RSPAC comnments on the AOR were submitted to the OGC. This comment addresses
Revised Draft A and Draft B. Revised Draft A accepts the results of our analysis in our prior
RSPAC comments, without explaining it, but makes little effort to show why it is justified to
limit soficitations by candidates and political party officials, in their oflicial capacity, to 35,000
from individuals and to still prohibit soliclations from cotporations and labor unions.

In any event, acceptance by the FEC of either Revised Draft A or Draft B will allow
endorsement of a Super PAC and solicitation of contributions to it By candidates and political
party officinls, in their official capacity,' which is what RSPAC and the Democratic PACs seek,
and hopefully, with the improvements suggested herein, one of these drafts will be appraved.

The AOR’s Significance

The Democratic PACs state their understanding of how RSPAC intends Lo operate, assert a
desire to do likewise, and seek canfirmation that they may. That these Democratic PACs seek to
operate in this fashion is in itself significant. It means that they see no inherent corruption,
appearance of corruption, circumvention, or other public-policy evil in a PAC operating in this
fashion. Rather, Lhoy embraue the conospt and seek guidinee an the possitile wrhnical piobinm,
ths soft-maney ban, that mighi stand in the way of doing what they ntherwise want to do. If the
technical legal problems are resnlved, as they are below, the Democratic PACy will embrace the
permission to do what they want to do. Thus, this is not a Reptblican or Democratic issue.

In ountrest, the so-calied campaign-finunce “reformers” have called such x federal IE-PAC a
“shmlow gronp” end “obvionsly corroptiug,” despite tho IE-PAC’s status as a imegulated federal
political cammitéee in compliance with applicable Federal Election Campaign Act (“FECA™)
restrictions requirements.? This now stands as the reformers’ attack on both Republicans and
Democralts.

Campaign Legal Center and Democracy 21 recently sent a Ictter to members of Congress
claiming that, if they solicit for either RSPAC or any other Super PAC, doing so would violate
the ban on soliciting funds that are not FECA-compliant, but they Lelpfully acknowledge that
“the courdindtion provision is not the provision that is applicable here.”™ The “reformers,”

V1t is not dizputed tbat politicsl purty nfficials may solicit centribotions to Super PACs, without
limit, in their individual capncity.

2 See Campaign Legal Centar Pioss Relesse, “Lepulity of Proposed Boft Meney Activities by RNC
Shadow Group Challenged by Campaign Legal Center and Democracy 21” (May 17, 2011), available at
hitp://www.campaignlegalcenter.org/index.php?option=com_content&view=article&id=1337:may-
17-2011-legality-of-proposed-suft-morney-activities-by-mo-shahow-group-challengsd-by-campaign-legal-
center-end-demrocracy-21&catid=63:1cgal-center-press-releases&ltemid=61.

) See Campaign Legal Center Prass Release, “Campaign Lagal Canter and Demecracy 21 Inform
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however, made several erroneous representations, including that “officeholders and candidates

. - « will be able to earmark” contributions (cnly donors can earmeark contributions, if they
choose) and that officeholders “could solicit . . . with the understanding that the PAC will spend
the money on ‘independent’ expenditures to benefit that particular officeholder . . .” (while the
officcholder may understand that the Super PAC will spend the money on an independent
expenditure in his or her race with the earmarked contributions the candidate is soliciting, the
“independence” of subsequent independent expenditures (“IEs™) meany the SE may or may not
actually “benefit” the candidate, a5 the Sepreme Court has recognized).

The recent losses the “reformers” have suffered in the courts and before the Commission
counsel against heeding their persistent claims that political speech is, or can be made, illcgal.
See, e.g., Citizeus United v. FEC, 130 S. Ct. 876 {2010); EMILY’s List v. FEC, 581 F.3d 1 (D.C.
Cir. 2009); SpeechNow.azg v. FEC, $99 F3d 686 (D.C. Cir. 2310); FEC AO 2010-0Q9 (Club for
Growth); FEC AO 2010-11 (Commonsense Ten). The cited authorities establish, as did Buckley
v. Valeo, 424 U S. 1, 47 (1976), that the independence of an independent expenditure breaks any
link that would permit recognition of any constitutionally cognizable quid-pro-quo corruption.
As Buckley put it:

Unlike contributions, such independent expenditures may well provide little
assistance to the candidate’s campaign and indeed may prove counterproductive.
The absence of prearrangement and coordination of an expenditure with the
candidote or hia agent not ouly sndermines the value of the expenditure to the
candidatc, but also alleviatea the danger that expenditures will be given as a quid
pro quo far improper commitments from the candidate.

Id. That settled coostitutional amalysis, wilerated in Citizens United, 130 S. Ct. ai 909
(“independent exependitures . . . dn not give risn to corruptina or the appearance of corruption™),
and Arizona Free Enterprise Clizb’s Freedam Club PAC v. Rennett, slip op. at 26, No. 10-238
(U.S. June 27, 2011) (“The separation between candidates and independent expenditure groups
negates the possibility that independest erpenditures will result in the satae sort of guid pro quo
corruption witit which ver case law is concerned.”), is the controlling analysis here, nlong with a
proper understanding of the statutory scheme. The statutory scheme only regulates the
coordination of expenditures aad communications, sec infrn, and so lnag 2e there is no
coordination as to these (which the “reformers™ cancede there is not, see supra), there is no
cognizable corruption or circumvention.

It is also signifineat that thie Democcatic PACs raiso & secaral question seeking
“confirm([ation]” concerning the ahility of “covered officials” sa “participate in fondraisers for

Members of Congress it Is Illogal for Them to Solicit Unlimited Contributions for a Super PAC,” avail-
able at http://www.campaignlegalcenter.org/index.php?option=com_content&view=arti-
cle&id=1346:may-25-2011-campaign-legal-center-and-democracy-21-inform-members-of-congress-it-is-
illegal-for-them-to-solicit-usrHmited-contributiens-for-a-supes-pac&catid=63:legal-center-press-releases&
[temid=61.

316
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[IE-PACs] at which unlimited individual, corporate, and union contributions are raised, provided
that they do naf solicit such [uniimited] contributions by complying with 11 C.F.R. § 300.64.”
AOR at 1. Though theze is no reason to consider this question because contributions to IE-PACs
are federal funds, see infra, by assuming that IE-PACs must be treated like any other political
committee or political party committee with respect to how the law should treat them, the
Democratic PACs also support an affirmative answer to their first question.

The AOR’s Questiens

The Democratic PACs pose two questions, first stated thus:

1. Despite the Supreme Court’s decision in McConnell v. FEC upholding the
soft money solicitation ban, may Fcderal officeholders and candidates, and
officers of national party committees (hereinafter, “covered officials”) solicit
unlimited individual, corporate, and union contributions on behalf of the
PACs without violating 2 U.S.C. 441i?

2. If the answer to thn first question is “no,” pleasc confirm that covered
officials do not violate 2 U.S.C. § 441i if they participate in fundraisers for
the PACs at which unlimited individual, corporate, and union contributions
are raised, provided that they do not selicit suoh contributions by complying
with 11 CF.R. § 300.64.

AOR at 1. Then they state ttem thus:

1. May covered officials solicit unlimited individual, corporate, and union
contributions on behalf of the PACs without violating 2 U.S.C. § 441i?

2. If the answer to Question 1 is “no,” may covered officials participate in
fundraisers for the PACs at which unlimited individiral, corparate, and union
contritxitions are raised provided that they do nat solicit such contributions by
complying fully with 11 C.F.R. § 300.64?

AOR at 3-4.
Initial Response

Regarding AOR Question 1, “Analytical Question 1,” infra, restates AOR Question 1 in an
analytically more useful form, which is then analyzed below.

Regarding AOR Question 2, because IE-PAC funds are federal funds, see infra, there is no
reason to reach AOR Question 2. “[T]he rule [does not] cover fundraising events at which only
Federal funds are solicited . . . .” Explanation and Jnstification, Participation by Federal
Candidates and Officeholders at Non-Federal Fundraising Events, 75 Fed. Reg. 24375, 24378
(May 5, 2010). But if IE-PAC funds were nonfederal funds, this regulation would clearly permit



812 235 3685

BOPP COLESON &BOSTR 04:06:01 p.m.  06-29-2011 5/16
Federal Election Commission Comments on Draft Advisory Opinions; AOR 2011-12
June 29, 2011
Page §

federal candidates and officeholders* to attend and participate in IE-PAC fundraisers as described
in the regulation, The regulation doee not address political parties and their officials spaaking at
such fundraisers, but they may already solicit funds for IE-PACs in their “individual capacity”
even if IE-PAC funds were deemed nonfederal funds, see McConnell v. FEC, 540 U.S. 93, 139,
157, 160-61, 178 (2003), and the logic of allowing candidates and officeholders to speak as the
rule permits extends to also allowing political party officials to do so.’

Analytical Quettion 1
AOR Question 1 is here restated in an analytically more useful form:

1. Given that political party officials may solicit® contributions to federal PACs, 2 U.S.C.
§ 441i(d), and covered officials’ may solicit FECA-compliant contributions, 2 U.S.C. § 441i,
must funds that IE-PACs may nse (“IE-PAC federal funds™®) be considered federal funds for
purposes of section 441i hecause

(s) IE-PAC federal funds are contributions lawfutly given to a federal PAC,

* The regulation addresses only candidates and officeholders, not all “covered officials” as identified
in the AOR. See 11 C.F.R. § 300.64 (“This section covers participation by Federal candidates and
officeholders . .. .").

5 While now superseded, the Cemmuission’s 2005 E&cl an the rute noted fiat even having fedeml
candidates and officeholders soficit funds at what were, after all, fundraising events posed little risk of
corruption. Sue Candidate Solicitation at State, District, and Local Party Fundraising Events, 70 Fed.
Reg. 37649, 37651 (June 30, 2005).

% The question and analysis are framed in terms of “solicit,” i.¢., “to ask, request, or reccommend,
expficitly or implicitly, that another person make a contribution . . ..” 11 C.F.R. § 300.2(m). For
analytical purposes, “direct” could be substituted {where factuaily applicable), i.e., “to guide, directly or
indirectly, a person who has expressed an intent to make a contribution , . ..” 11 C,F.R. § 300(n). There
are constitutional vagueness and overbreadth problems with “implicitly” and “indirectly” in these
definitions, along the lines of the problem identified with certain language in Buckley, 424 U.S. at 42-44,
but these problems are not further addressed other than to note that McConnell said covered officials
coald “endcrse” PACs. 540 U.S. at 139.

? “Covered officials” herein means national political party officials in their official capacitics and
federal candidates, because the former may solicjt nonfederal funds in their individual capacities. See
supra. “Covered officials” also excludes state candidates and officeholders, who are limited regarding
spending nonfederal funds in certain situations, but not in soliciting them. See 2 U.S.C. § 441i(f).

8 “]E-PAC federal funds” are FECA-compliant funds for IE-PACs. Contributions to the IE-PAC are
unlimited in amount and may be from corporations and usicns. IE-PAC federal funds remain source-
restricted by all constitutionally permissible FECA pruvisions apphioable © PACs, o.g., contributions
may not be fmm foreiga naiinnals ar fizderal pentraciara, augd they ressain subject (o sll disclaimar and
reporting requiretnoms.
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(b) IE-PACs and JE-PAC federal funds are FECA-compliant, remaining statutorily subject to
all PAC restrictions that may be canstitutionally applied to them,

(c) covered offivials may solicit FECA-compliant cotitributions for other entities based on
the limits of the entity for which they solicit the funds, not their own limits, and

(d) there aze no constitutionally cognbable justifications for not considering IE-PAC federal
funds as federal funds for purposes of section 441i?

Analytical Question 1 Analyzed

Initially, RSPAC notes that the Democratic PACs recite AO 2010-11 (Commonsense Ten),
which established that IE-PAC federal funds properly include corporate and union contributions.
The Democratic PACs only briefly mantion AO 2010-09 (Club for Growth), which recognized
that the independence of IEs breaks the link of possible quid-pro-quo corruption and
circumvention,’ and established that (1) IE-PAC federal funds include amount-unlimited
contributions, id. at 4; (2) the Club for Growth President, who served as treasurer of CFG’s
federal PAC, could also serve as its IE-PAC treasurer, based on the representation of non-
coordination (especielly s¢ where recommended firewalls were implemented), id.; and (3) the IE-
PAC “niay solicit and accept funds eurmarked for specific independent uxpenditures,” id. at S.

The reported RSPAC activity that the Democratic PACs wish to emulatc simply puts thesc
pieces together, based on the fact that [E-PAC funds are federal funds referred to in section 4411,
both by statutory interpretation and because of the lack of amy corruption or circumvention
rationalc for copstitutionally éceming them otherwise. Thus, covered officials may ask persons to
make earmarked contributions to an IE-PAC, the contributors of IE-PAC federal funds may
earmark them for specific independent expenditures, and the IE-PAC may use earmarked
contributions for IEs as earmarked.

The Democratic PACs, in 2nalyzing what they seek to do, only offer one pacagraph on AOR
Question 1. There they acknowledge that “covered officials may clearly solicit federally
permissible funds on behalf of the PACs,” AOR at 3, but indicate their concern that IE-PAC
federal funds may not be “federally permissible funds” under 2 U.S.C. § 441i. In addressing their
concern, the Desnacratic PACs cite two decisions that upheld the “soft money” ban and two
cases that “did not even challenge” the soft-monny solicitation ban. AOR at 3-4. Thus, the

’ As the Cammission put it, id. at 5:

[T]hke Club has represented thas the Committee will not, itself, moke any contributions
ar transfer any funds to any political committee if the amount of a contribution to the
recipient committee is governed by the Act, nor will the Committee make any
coordinated communications or coordinate any expenditures with any candidate,
authorized committee, palitice] party committee, or agent of such persons Thus, because
there is no possibility of circumvention of any contribution limit, section 110.1(h) and
its rationale do not apply to the Committee"s solicitations or any contributions it receives
that arc eanmarked for specific independent expenditures.

6/16
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Democratic PACs’ analysis fails to explain why they think they may not be able to do what they
seek to do. Neither AO 2009-09, AQ 2009-11, nor the judicial decisions to which the
Democratic PACs refer, ever said that IE-PAC federal funds are saft money or otherwise
“federally [im]permissible funds.” IE-PAC federal funds are not soft money, and the Democratic
PACs don’t say that they are in their AOR. So to the extent that section 441i was designed to get
rid of the “[s]oft money of pofitical parties” (as its title indicates), we do not deal Irere with what
is commonly understoed as soit money. Regarding soliciting funds for PACs, the “sofl money”
statute expressly permits political party cfficials to solicit contribuiions for “political
comndttees,” sae 2 U.S.C. § 441i(d)(2), anii ro one disputes that IE-PACs are political
cominittees.

Furthermare, there are deeper analytical questions in RSPAC's Andlytical Question 1 to
which we now turn.

1. Ghicn that piitiosi porty atHciais may rulicit anntribaitions to ferleral
PACs, 2 U.S.C. § 441i(d), and covered officials may solicit FECA-compliant
contributions, 2 U.S.C, § 4411, must funds that IE-PACs may use (“IE-PAC
federal funds™) be corsidered fesieral funds for purposes of soctien 441i....

This core question asks whether the funds that IE-PACs may use and that covered officials
would solicit for them must be considered FECA-compliant federal funds for purposes of section
441i in light of four analytical points that are considered next.

(a) IB-PAC federal funds are contributions lawfully given to a federal PAC

The core question begins with the premises that political party officials may “solicit . . .
funds for . . . a politioal committee,” 2 U.S.C. § 441i(d), and covered officials may selicit FECA-
compliant contributions, 2 U.S.C. § 441i. [E-PACs are federal PACs, IE-PAC federal funds arc
fully FECA-compliant, and [E-PAC federal funds are contributions lawfully given to a federal
PAC. For these raasons alone, IE-PAC fcderal funds shoufd be deemed federal fimds for
pumpnses of sectian 441i.

In section 441i, which was Congress’s plan (as its title indicates) lo eliminate the “[s]oft
money of political parties™ (emphasis added), Congress thought it permissible for political party
officials to solicit PAC funds.'® This is because Conpress undorstood that PACs were not
thermielves politicnl parties and did not view PACs as any part of the perceived soft-moncy

19 As the Supteme Court giated i McConnell, “Even [2 U.S.C. § 441(d)], whick on Ite [ace anacts a
blanket han on party solicitations of funds ta certain tax-exempt organizations, nevertheless allows
parties to solicit funds to the organizations’ federal PACs.” 540 U.S. at 139, Moreover, as McConnell
noted, there are “no limits on other means of endorsing tax-exempt organizations or any restrictions on
solicitations by party officers acting in their individual capacitics.” /d. Consequently, there is no question
that political party officials may endorse IE-PACs in their official capacities, and may solicit for them in
their individual capacities.
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problem, PACs have not, and do not (even if they are IE-PACs), deal in soft money. Donations to
them are by definition FECA “eontributions,™"! i.c., foderal funds. As such, they are properly
classed as federal funds that covered officials may solicit.

(b) IE-FACs and IMi-PAC fedesal fands are FECA-compliant, remaining
statutorily subject to all PAC restrictions that may be constitutionally applied to
them....

It has been argued by the “reformers” that, since section 441i(a)(1) describes soft money as
funds “not subject to the limitations, prohibitions, and reporting requirements of this Act,”
contributiong to IE-PACs are saft magey. This is 50, as the srgunicnt goes, because while I1&-
PACs comply with reporting raquiremesits ansd are mabject ta all source restrictions except far
contributions from corporations and unions, they are nat subject to contribution-amount
restrictions. But such a wooden analysis overlooks the goals of Congress, the considerations of
the Supreme Coutt in McConnell v. FEC, 540 U.S. 93 (2003), and the fact that the specific
statutory terms were a simple way of describing soft money that must take into account the
different resttiction imposed on different entities based on the applicable provisions of the FECA
as construed by court rulings and Cotmission advisory opinions.

McConnell described its concerns, and those of Congress, in ridding political parties of soft
money. The Court noted fundamentally that contributions are defined as gifts for the purpose of
influencing federal elections. 540 U.S. at 123 (citing 2 U.S.C. § 431(8)(A)(i)). “Donations made
solely for the purpose of influencing state or locat clections are therefare unaffected by FECA's
requirements and prohibitions.” /d. As the Court noted, allocation rules allowed large quantities
of soft money to be uszd by national political parties, including for get-out-the-vote drives,
generic party advertising, issue ads, and administrative expenses. /d. at 123-24. The Court said
that political parties had “a special relationship and unity of interest” with candidates, id. at 145,
and based on that, “parties promised and provided special access to candidates and scnior
Govesnment officials in exchange for large soft-money contributions.” /d. at 130.'

Of caurse, none pf that would happen in the present situation involving FECA-compliant
funds being solicited for a federal political committee. No political party would get any
nonfederal funds. No [E-PAC has a political party’s special relationship with candidates. None
would provide special aceess to candidates aird officsholders. None would be making issue ads
or doing other activity with nonfederal funds. All of that is gone. PACs are not political parties.
They lack the connectior with candidates and officeholders that political patties have. They

" The Commission treats donations to E-PACs as “contributions” that do not “circumvent([] . . .
contribution kimits” under 11 C.F.R. § 110.1(h). AD 2010-09 at 5. Se¢ also id. at 3 (“Committee muy
solicit and accept contributions from tho genenil public™ (emphasis adtied)).

12 The Court’s concerns were all framed in terms of soft-money contributions to national party's,
not to any other entity such as a PAC, See, e.g., id. at 144-45 (in this key analytical portion of the
opinion, the to-a-politicai-party formulatian occucs six times).
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cannot provide privileged access. All of a PAC’s activities are fully regulated and disclosed. And
IE-PACs do fully disclosed IEs, that are nnt “so-called issue ads,” id. at 126."

These were concerns thut Congress and the Supreme Court had in mind swhen Congress
banned nonfederal funds for political parties and the Supreme Court upheld the ban. Becausc IE-
PAC:s had not yet been recognized,'* Congress did not address them. It chose to define nonfederal
funds By reference to whether they were subject to the I'ECA’s limnits, prohibitions, and
disclosure provisions. But that was done as a way of deseribing money that was not FECA-
compliant, i.e., soft momey, rot to rerdlve whetiter there were legitimate soft-1noney concerus in
the IE-PAC context. S Congress was sthviausly referring to “nuplicable” laniis, prohibitions,
and reparting requiraroents, not “ingpplicable” enes. As almady neted, IE-PAC funds zre suhject
to FECA'’s limits, prohibitians, and reporting that are applicable to them and thus renvain fully
FECA-compliant. Such funds are not soft money. So the issue ought to be framed at the level at
which the public, congressional, and litigation debates occurred, i.c., at the level of FECA
compliance. The debate over soft money primarily had to do with the fact that it was fedcrally
unregulated. IE-PAC federal funds are fully federally regulated.

Moreaver, urdike soft money, IE-PAC federal funds are FECA sompiiant to the full extent
that FECA resirictions may he applied under the First Amendment and corresponding FEC
Advisory Opinions. Contributions and expenditures are fully disclosed on regular PAC reports.
IEs carry disclaimen. IE-PAC funds are subject to all the source restrictians applionbie to PACs,
but as applied to them the statutory probibitions that govern them have been held
uncanstitntional as te contributions from coiparations and unions. And even the amount
restrictions on contributions statutorily apply to IE-PACs, because they are governed by PAC
laws like all other PACs, except that these are unconstitutional as applied to IE-PACs. The
reason there are unconstitutional applications also bears on whether IE-PAC federal funds are
rightly decmed federal funds, to which topic we shall return. For now, it is sufficient to note that
because IE-PAC federal funds are fully FECA-compliant, do not involve these articulated
concerns of Conggess and the Cout, and arc compliarf with all PAC requirements tliat may
constitutionsily bo applied to them, iy are indlsputably fedenii funds.

3 McConnell’s concerns about soft money being used for issue ads, 540 U.S. at 131, is completely
gone because (1) all funds involved with parties, candidates, officeholders, PACs, and IE-PACs are now
fully federally regulated and (2) the electioncering-communications restrictions have brought issuc ads
under federal regulation.

14 The first court of appeals decision recognizing the special status of IE-only PACs is North
Carolina Right fo Life v. Leake, 525 F.3d 274 (4th Cir. 200)8), decided six years after the passage of
McCain-Feingold.

9116
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(c) covered officials may solicit FECA-compliant contributions for other
entities hased on the limits of the entity for which they solicit the funds, not
their own limits . . ..

It may bs ocgued that thongh IE-PAC federal funds are in fact federal funds for IE-PACs,
they are not so for covered officials that might wish to solicit for them. Under this view, covered
officials would be barred from soliciting for IE-PACs because the funds would be soft money for
the covered officials and so solicitation weuld be barred under 2 U.S.C. § 441i. But this analysis
faiis when one considers titat the law looks to the recipient to doteymine whether the solicited
funds ate FECA-eoxplinnt, not to the anliciter. Supgase covered cendidate Alpha wimts to sclicit
funds for the Democratic National Committoe. Alpha’s owin iimit for cuntributions te har
campaign committee is $2,500. If the scape of permissible salicitations is determdncd by wihat is
legal for her, then she could only solicit $2,500 for the DNC. But that is not correct. The law
looks to what is legal for the recipient and allows Alpha to solicit $30,800 for DNC. This
happens regularly where a prominent federal candidate signs a fundraising letter for a national
political party committee, soliciting funds at the political party’s level, not the solicitor’s, and
soliciting funds that are then used for IEs supporting the candidate. The same rule applies here,
so thut what is legdl for the [IE-PAC controls hat may be solicited.

In similar situations, the FEC has already recognized that one looks to the entity solicited for
to determine what limits appley. In AO 2006-24, the Commission decided that NRSC and DSCC
and their members were prohibited by 2 U.S.C. § 441i from raising unlimited funds for recount
and election contest expenses, hut that such recount committees enjoyed special treatment:

However, becaust section 441i(e)(1)(A) does not convert the donitlons iato
“contrihations” far purpuscs bf2 U.S.C. 441a, danations to a Federal canditlate’s
recauat fond will nat be aggregated with contributions from thase persass fo the
Federal candidate for the general election. For these purposes, a recount is similar
to a runoff election, which is also subject to a contribullon limit sepasate from the
general election contribution limit. Similarly, the aggregate biennial contribution
limits of 2 U.S.C. 441a(a){3) do not apply to an individusl’s donationc I reacunt
funds. Federal cangiriates may advise prospective domors that donatians ta recount
funds will nat be aggregated wiih coxtributions from indivicuals for puiposes of
the contribution limits for the general election set forth in 2 U.S.C. 441a(a)(1)A)
or (2)(A) or the aggregate biennial contribution limits set forth in 2 U.S.C.
441a(a)(3).

Id. at 6. Consequently, when saliciting for recount committaes, the limits for the recipient
control, and these funds cxn be solicited. The same rule and extra-limit principle applies with
special elections. See AO 2006-26.

Similarly, contributors to an exploratory committee may make unlimited donations because
that is what the recipient entity may receive, there being no cognizable quid-pro-quo candidate
corruption concern as is the case with IEs. See FEC, Testing the Waters (March 2011). There is
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also no quid-pro-quo candidate corruption interest in raising unlimited funds for nonprofits that
don’t engage imactivity in connection with federal electinns, just ns there is no candidate
corruptian interest with IEs. See 2 U.S.C. § 441i(d). In both cases, one looks to the recipient
committee to determine what is the statutory limit on contributions.

In A) 2007-28, the Commission decided that fedarnl candidsies could solicit funds for a
501(c)(4) non-PAC committee seeking to qualify a ballot initiative regarding California
redistricting of state and congressional distticts. The commission decided that federal cundidate
could soticit up W $20,000 for the effort. Again ths litnit was decided based ou the racipient’s
limits.

(d) there are no constitutiomally cognizable justifications for not considering
IE-PAC federal funds as federal funds for purposes of section 441il[.]

As mentioned abovc, koy oomcarns of Congrass and tixe Suprerne Caurt arc siniply absent
from IE-PACs. IE-PAC:s loch political parties’ “special ralaticnship” with candidates aad
officeholders, cannot provide the access that political parties could provide, are not political
parties, do ndt deal with federally unregulated funds, and do make fully-federally-regulated 1Es
instead of “so-called issue ads.” But what abaat AfcConnell’s concern that where

corporate, union, and wealthy individual donors have been free to contribute
substantial sums of soft money to the national parties, which the parties can spend
for the specific purpose of influencing a particular candidate’s federal election[,]
[i]t is not only plausible, bt likely, thet candidates wauld feel grateful for such
donations and that donors would seek to expleit that gratitude[?]

540 U.S. at 145. That concern iy inappiicakle in tin: presant sitmation for three rexsans.

First, that concern was expressed where (a) soft money was glven (b) to political parties. /d.
The present situation involves (a) no 3oft money aiid (b) no aloney given to political parties.

Second, even were the situations cumparable, the gratitieilo-access-influence theory of
corruption was rejected in Citizens United and can no longer be relied on:

Whan Buckley identified a sufficieotly important governmeantal interest in
preventing corruption or the appearance of corruption, that interest was limited to
quid pro. quo conuption. . . . The fact that speakers may heve influsra:e over er
uccess tu elected offieials daes not ruean tiat thase officials are cerrapt:

“Favoritism and iufluence are not ... avuiduble jn represertative politics. It is
in tbe nature of an elected representative to favar certain policies, and, by
nccessary corollary, to favor the volers and coatributors who support those
policies. It is well understood that a substantial and legjtimate reason, if not
the only reason, lo cast a vote for, or to make a contribution to, one candidate
over anothes is that the canulidate will respand by petducing theoe politicai
outonmees the supporter favors. Democracy is premised on responsivenass.”
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Reliance on a “generic favoritism or influence theory ... is at odds with standard
First Amendment analyses because it is unbounded and susceptible to no limiting
principle.”

The apnearsince of influence or access, furthermore, will not cause the electorate
to lose faith in our democracy. By definition, an independent expenditure is
political aprech presented to the electorate that Is not coordinated with a candi-
date. The Fact that a corporation, cr any other speaker, is wiiling to spend money
to lry te pursuade votars presupposes that the people huve tlie uitimme krfiucnce
ovee eircttd offieiala. Thia is inconistent with any saggpution that tire nleclnraie
will refuse “to take pmst in damoeretic geveimance’” because of edditional
political spsech made by a corporation or any ather apeaker.

909-10 (citations sntittcd). "Ingratiation and access . . . are not corruption.” /d. at 910.

Third, regarding the surviving quid-pro-quo corruption interest, the Citizens United Court
held that (a) “[bl]y definition, an independent expenditusa is political speeck presented to the
eleclorate Lhat is not coordinated with a candidate,” id. at 910, and (b) “independent expenditures
. . . do not give risc to carruption or the appearance of corruption, id. at 909. The Court
distinguislicd McCoimell in 1 sianner directly applicable here: “The BORA recart establishes
that cetidia dvmtions iv paiitionl pnrties, calied ‘soft inuney,” were made to gain acosar to
elected officials. This case, however, is abnut independnnt expeoditures, not sofi money.” #d. at
910-1%.

The prozom analysis likewise is about Independent eapenditazes by a federal PAC using
FECA-ocompliatit conttribations, nut soft sorey dunaticus to poiidcol piaties. Sa long as there iv
no caerdination by the IE-PAC with candidates or political parties concerning the communi-
cations—which, as noted above, the “reformers” concede is not a problem here—there is no
cognizable quid-pro-quo corruption Involved with the mnaking of independent expenditures.'® As
Buckley held, “[t]hc absenice of prearrangement and coordination of ae expenditare with the
candidate ur his agent not unly undermines tlio vdlue of tlie expenditure to the eaadidate, bur also
allevintss the danger that eupendituros wiil be given as a quid pro qao fur iripnogor ceinmiitnients
from the candidate.” 424 U.S. at 47. That sattled constitutinnal analysis was oeiterated in Citizens
United. 130 S. Ct. at 909 (“independent expanditures . . . do not give rise to cosruption or the
appearance of corruption™).

'S In its E&J on the 2003 post-BCRA coordihiation regalations, the Commission made clear thet “tho
reguiations in 11 C.F.R. § 189.21 . . . adiiross tho meaning of the phrase ‘made in cooperatian, cansuite-
tion, or cancart, with, or at tiie request or suggestion of’ in the context of communications . . . . 68 Fed.
Reg. 425 (emphasis added). So for communications, section 109.21 controls, not vague section 109.20,
and the former focuses on coordination as to the independent expenditure “communication” itself, not
how it was funded. So a candidate soliciting contributions to an IE-PAC that are used for independent-
expenditure communications by the IE-PAC favoring that candidate is not coordinating the independent-
expenditure communication with the IE-PAC under section 109.21.
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The restrictions on soft money solicitations at 2 U.S.C. § 441i must be justified by some
underlying anti-cnrruption interest. But the independence of the IEs breaks the link of possibla
quid-pro-quo cornuption and circumvention. See, e.g., AO 2010-09 at 5.

‘Thus, as a matier of lmwv (since Buckley, 424 U.S. at 47), the independenaa of an IE means
that no IE creates a cognizable quid-pro-quo benefit for a candidate, even if the candidate is
named, even if the FECA-compliant funds for the 1E originated from a candidate asking a person
to contribiute the funds to the perscn who makes the IE, even if the carididate asks that FECA-
compliunt funds be given to an IE-PAC, even if the solicited contributar chooses to exrmark the
cotftritmatians for apecific BBs mentisming that caadedaio. So long as the candidaie und the 1E-
PAC dn ot coordinate the actual expenditure for the cammuniration, thare is mo cognizable anti-
corruptipn intesest.

Consequently, there being no corruptiou inhorent fn 2n fE, no corruption interest justifies
banaing selicitation of FECA-compliant funds to the entity making the IE. So it would be
unconstitutional to ban covered officials from soliciting contributions of IE-PAC federal funds to
IE-PAC:s for making IEs. The Commission should not construe 2 U.S.C. § 441i in an
unconstitutional manner by deciding that IE-PAC federal funds are not federal funds for purposes
of section 4411. Thus, IE-PAC funds are federal funds for I8-MACs and for the putposes of 2
U.S.C. § 441i. And the Commission stiould {ssnx :m advisory opiniem tolling the Demacratie
PAC:s that they may do wtnt they say thcy want o do.

Solicitations by Senators Reed & Kerry

OpenSarreisblog reports that beth Senaie Majority Leader Harry Reid and Senator John
Kerry have already e-mailed letters endorsing and soliciting contributions to Majority PAC,'® and
it provides copies of these letters, which are available at the cited website. The Kerry letter is
apparently cut off at the bottom, but we assume that it had the second disclaimer, below the “paid
for by” disclaimer, thal is in the Reid letter.'” This second tisclaimer states: “8enator Reid is only
asking for a domation of up to $5000 from individuals and federal PACs. He is not asking for
furmds from osporations, labor uoltms or ather federally prohibited sooroes.”

While the Democratic PACs framed their AOR questions in terms of soliciting “unlimited
intividoal, corporate, and union contributions,” see AOR at 3 (emphasis added), the Campaign
Legal Center (“CLC") and Democracy 21 raised the possible reading of 2 U.S.C. § 441i(e) ux

16 Soe http://www.opensecrets.org{news/20111/06/senate-majority-leader-harry-reid-sclirits:html. The
Reid letter is at http://www.scribd.com/doc/58475431/Reid-Majority-PAC-Solicitation, and the Kerry
letter is at hitp://www.opensecrets.org/news/johnkerryemail.jpg.

17 We also assume that the Senators worked with Majority PAC on their solicitaion. Thus, theri
fundraising letters would be in-kind contributions from the Senators to Majority PAC that must be
reported if over $200. Of coause, caididates may contribute to PACs, ccluding Saper PACs, 2nd the
Senatars aiready kave.
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permitting candidates to solicit contributions up to $5,000 for IE-PACs from individuals, CI.C &
Democracy 21 Comments at 11, thus introducing that element in the AOR.

Significant implications sriss from tize Rued mid Kercy soliciwtions, whith include the
following. First, their solicitations underscore the fact that this AOR is not about a Democratic or
Republican issue.

Second, we now have candidates actually soliciting for Majority PAC, without awaiting the
AO. Thus, these prominent Senate officials considered the state of the law sufficiently clcar to
solicit withoul awditing Conmission ymitiance.

Third, Senators Reid and Kerry apparently see no corruption or appearance of corruption in
federal officlals soliciting funds for an IE-PAC that is favorable to them, will make independent
expenditures on behalf of candidates they favor, and may at some point make independent
expenditures supporting these Senators. They see no corruption risk or appearance thereof
despite the fact that these Senators expressly represented that Majority PAT will do something
the Senators want done, i.e., defeat Republicans and retain Democratic control of the Senate.
These Senators also apparently think that this poses no cogizable benefit to them that would
raise any quid-pro-quo corruption or appearmce theroof despite the fact that when solicited
contributors do even miuilnal inquiry they will discover (in the oniikely evens they don’t already
know if) that the andarsed IE-PAC cao arcept urilimitad cemtaibutions, inoiuding from
cosparations aad unians. Tha “thanits” comments indicaio thnir gratitude io contrihatars wha will
respand faverably ta their endorsement and salicitation. And clearly the Senators will know who
those contributors are hecause contributors will be listed in FEC reports.

Fourth, thase Senators clearly beliove that the ahiiity to “endarse” PACs that McCauncll
recogniged for political party caromittee officiole extrmds fo faderal officeholders apd cundidates.
See McCannell v. FEC, 540 U.S. 93, 139 (2003) (““And as with § [441i](a), § [441i](d) places no
limits on other means of endorsing tax-exempt organizations or any restrictions on solicitations
by party officers acting in their individual capacitles."). And this endorsement right extends to
glowingiy endoming au iE-PAC that contribniors will knnw itises unlimired ftnds, incluiiing
from corporntions and unions, which information is readily availzble in this AOR, FEC records
(sae IE-PAC notice), numerous Internet and newspaper stories, and from Majority PAC sources.

Fifth, these Senators clearly believe that they 1mey solicit contributions to JE-PACs under 2
U.S.C. § 441i(e), whici bans federal candidates and officeholders frome soiiciting “fuinds [ timi1]
are [not] woibjoet 10 the limitatons, prohibliians, and reposiing raquiraments of thia Act,” 2
U.S.C. § 441i(e)(1)XA). The letters contain a discinimer that they ars limiting the solicitation to
$5,000 contributions by individuals. But nowhere in FECA or federal court decisions are these
source-and-amoultt restrictions associated with J/E-PACs. These are not FECA limits and
prohibitions applicable to JE-PACs.

Thus, the Senators seem 1o think that their solicitations for a Super PAC are permissible as
long as they pick a source-and-amount limitation that does not apply to IE-PACs and solicit
funds pursuent to it in order to be in compliance. They dld not pick the limit for contributions by
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individuals (and non-multicandidatc PACs) to the Senators who are soliciting the contributions,
which limit is $2,500 per electicn.™ So clearly they assumed that the limit they may pick must be
for the entity receiving the contributions, not that of the solicitor. But they sclected the $5,000
contribution limit applicable to other PACs, not IE-PACs. So the $5,000 limit they chose is an
arbitrary line because JE-PACs have no such limit on contributions to them. The $5,000 fimit has
notling to do with [E-i*ACs in FECA or case law.

But we belicve the Senators’ solicitations are permissible under a proper analysis, as set
forth in these comments. Since the Majority PAC is an IE-PAC, limits on contributions to it are
unlimited, and rany be fram carpomtioons and unions. So the grentar potentiei for soliciiations
inclusies the leaser of soliaiiing individual $5,00Q0 contributions. However, as notad next, Original
Drafs A did not autharize the Senatots’ solicitations.

Revised Draft A

Under Original Draft A, the solicitations of Senators Reid and Kerry were not permitted.
But Revised Drafi A permits them. If the FEC insists on this $5,000 limit on solicitations by
candidatcs in order to approve such solicitation, then Revised Draft A should be approved. While
we think that Draft B more fully complies with FECA and case law, under Revised Draft A,
Super PACs wrill be able to do what they want to do, i.c, have candidates aad political pany
officials, in their nfficial capacities, tndorse und solmit coniributioas to Super PACs.

Importantly, Revised Dralt A has shifted analytical ground ttont a statutory argument to a
constitutional argument. Because its draficrs can point 1o o FECA contribution or souroe limit
that appiies to JE-PACs, Revised Draft A points to'no stalutory limit for JE-PACs to which
solicitors must adhcre. Instead, it picks a $5,000 limit that applies to other PACs, but does not
apply to IE-PACs. There being no statutory basis for this choice, the drafters of Revised Draft A
are apparently relying on an unarticulated constitutional argument, rramely, that the $5,000 hmit
protects against quid-pro-quo cerruption of candidutes. But by shifting the issue to the
constitutional ground, the drafters cannot justify their $5,000 limil. This is so bucause, while the
$5,000 lbmii may fix a quitd-pra-quo problarn for ordinary PACs, it is not justified as to IE-PACs.
Under the constitutinnal anslysis, the courts heve held that the independence of independont-
expenditure communications breaks the link of cognizable “benefit” to candidates and the

'® The Senators did solicit PAC contributions to Majority PAC. Multicandidste PACs may
contribute $5,000 to candidates, but the Senators also solicited individuals for up to $5,000, so the
multicandidate PAC limit is not the source of their chosen limitation.

¥ A final interesting point regarding the Reid and Kerry solicitation for the Majority PAC is the
silence of the campaign “refonners.” When it was suggested that RSPAC would have, among others,
candidates doing fundraising, the “reformers” went ballistic. They immediately sent out a press réicase
threatening jail for participants and sent a letter to members of Congress threatening criminal prosecution
if they sofieltcd for RSPAC, Aftor about a week, nothing is yet heard from the reformers about the
Senators’ solicitations. Perhaps they think the solicitations permissible, despite their lack of FECA
authorization. Hopefutly no partisan motive is involved.
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potential for quid-pro-quo corruption or the appearance thcreof, including for corporate and
unien contributions. Thus, the drafters canuot have it bath ways, i.e., they cannoi provide
protection for $5,000 solicitations without justifying unlimited solicitations, including from
corporations and unions. But by shifting to a constitutional analysis, the drafters agree with the
constitutional analysis herein, which is proper. Simply applying the logical implications of their
new-found analysis inevitably leads to the position takcn hercin and in Draft B. Thus, Revised
Draft A actually justifies Draft B.

Draft B

Draft B recognizes the applicability of the independent-expenditure line of cases discussed
herein. As a result, it reaches the correct conclusion. And because all “covered officials” may
solicit unlimited funds for IE-PACs, it does not suffer from needing to clarify which “covered
officials” are really at issue and the scope of permissibly “endorsing” IE-PACs. Draft B, or an
AQ reaching the same conclusions on the same rationale, is the AQ that the Commission should
issue. But if the FEC thinks that the law requircs a disclaimer such as Senators Reid and Kerry
employed, then the Commissioners should issue such an AO.

Sincerely,

Borp, COLESON & BOSTROM

J kcs Bopp, Jr.

Richard E. Coleson

c: FEC Office of General Counsel
Fax: 202/219-3923
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